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3Jql<."1¢df cpf -'fm ~ 'Q"dT
Name & Address of The Appellants

M/s Satyam Developers
za 3rah 3mar sire at{ sf arfh sf nf@alt at sq)a RfRg rat a a
par &:
Any person aggrieved by this Order-in-Appeal may file an appeal to the appropriate authority in
the following way :-

#tr yca, Ura zca vi tars 3418ta nnf@ear at 3r@a
Appeal To Customs Central Excise And Service Tax Appellate Tribunal :-

fcl'ffi<l~,.1994 cB7" 'cfRT 86 *~~ cBl" f.ii:.:r * ~ cB7" \i'IT "ffWcfi:
Under Section 86 of the Finance Act 1994 an appeal lies to:-

ufga eh#tr #l Rt zycn, Ura zgca ya @tala Gr@18tu mrnrf@raswr 3it. 2o, #e
gRqa qrq1sue, enrvfl7, 3Inq7al7-380016

The West Regional Bench of Customs, Excise, Service Tax Appellate Tribunal (CESTAT) at 0-
20, New Mental Hospital Compound, Meghani Nagar,Ahmedabad - 380 016.

(ii) s4la nznf@raw qt fa#hr arf@ifzu, 1994 cB7" 'cfRT 86 (1) * ~~ flcJlcb-<
Pilll--llcJQ'l"i, 1994 fr o (1) iffefRa wtf ~:tr- 5 ll 'qR ~ ll cB7" \i'IT
a#hf vi Ur er frmr a fasg 3r8a at u{ st sat ufaji
ah#wta (Gr va rf4a IR st) 3j arrfGa en i znrznf@raw ar urzrft fer
%, a±i fa r4er~a ea a # uraq # err &fl,r # n a aif@a a4 yr# # r
11 vim fflTcR cJfl- .:rf.r, ~ cJfl- .:rf.r 3Tlx C'fTffm Tnr if nu; s er zna a & azi6
1 ooo/- 1:ffR:r ~ 6T<fi I vim fflTcR cJfl- it, ans at .:rf.r 3it cnrr ·rzn uaf T; 5 al4 I
50 ~ cfcp "ITT m ~ 5000 / - ffi ~ m111 I ugi ara at in1, nu #t 1i11T 3Tlx C'fTffm <fllT
if 6Ty 5o Gr UT ffl' "G'lITqf % asiT; 10000/- #)r 3srft @tft

(ii) The appeal under sub section (1) of Section 86 of the Finance Act 1994 to the Appellate
Tribunal Shall be filed in quadruplicate in Form S.T.5 as prescribed under Rule 9(1) of the
Service Tax Rules 1994 and Shall be accompany ed by a copy of the order appealed
against (one of which shall be ce1iified copy) and should be accompanied by 'a fees of Rs.
1000/- where the amount of service tax & interest demanded & penalty levied of Rs. 5 Lakhs or
less, Rs.5000/- where the amount of service tax & interest demanded & penalty levied is is
more than five lakhs but not exceeding Rs. Fifty Lakhs, Rs.10,000/- where tMe amount of
service tax & interest demanded & penalty levied is more than fifty Lakhs rupees,\ in the form of



crossed bank draft in favour of the Assistant Registrar of the bench of nominated Public Sector Bank
of the place where the bench of Tribunal is situated.

(iii) fcr-cmr~.1994 ct) tfRT 86 at sq-arr3ii vi (2g) sisfa sr@ hara Prlaf], 1994 a fru 9 (2"\I') ,
m 3R'I'@~ tpJ1=f "(ffl."tf.-7 if ct) 'GIThft gia rr ngr,, tasa yeas (r4ta) a am?t #t 4Rei (OIA)( .,
ffl -« wrrtum >lfu 'tWft) am ·arcR

snrzgat, srr / U snrgar srta 3T[[21q a4 snr zg«an, sr@# rrnfeaour at smaa a a fr ha
~(010) ct) >lfu~ 'tWft I

(iii) The appeal under sub section (2A) of the section 86 the Finance Act 1994, shall be filed in
Form ST-7 as prescribed under Rule 9 (2A) of the Service Tax Rules, 1994 and shall be
accompanied by a copy of order of Commissioner Central Excise (Appeals)(OIA)(one of which shall
be a certified copy) and copy of the order passed by the Addi. / Joint or Dy. /Asstt. Commissioner or
Superintendent of Central Excise & Service Tax (010) to apply to the Appellate Tribunal.

2. zrenrisr zururcrz zycan sf@fr, 197s #t rii w srgqat-1 sifa feufRa fsg rga pc arr vi err~m~ ct) >lfu <R xii 6.50/- ht ar zrznrez zrca fens au zra;I
2. One copy of application or 0.1.0. as the case may be, and the order of the adjudication
authority shall bear a court fee stamp of Rs.6.50 paise as prescribed under Schedule-I in terms of
the Court Fee Act, 1975, as amended.

3. #tr zge, sir zyen vi hara arftflr =nzn@eras (arfffe) Rmraft, 1gs2 affa vi rr if@ermi at
~ffl <lffi f.:i<:ri:rr ct) 3llx aft ezna 3naff Rhzu uirar &I

3. Attention is also invited to the rules covering these and other related matters contained in the
Customs, Excise and Service Appellate Tribunal (Procedure) Rules, 1982.

4. «ftmr era, a4hrsen ercas vi hara 3r4)ar nf@rasUr (f)la) cfi' IDa" 3itft& cfi'~ 3f
#c4hr 3era arca 3rf@rfezr, 8&g#terr9naaiaa fa@ta(gin-) 3rf@fer28gay Rtin
9) f@criss: s&.s.2°g sit #t Rafla 3f@0fr, && Rr rrr cs h 3iaiir haraat aft rarRt a&&,
aart f@far Rt rea-rf@rsir#er3rfarfk, qarf fazrarra3iair s# cli'r -arar cmft~~

\

uf@rraswtarf@rs=st
hsc4hr 3nla grcavi tarsa3iaora" -a:iTJT fct;"Q'm:r ~wen"~~ ~nf.itt;ri-

,:) ,:)

(i} trm 11 st a 3iaaa ffiRa «a#

(ii) adz sm Rt at ae na ufir
(@ii) air&z rm fRzamaat # fun 6 t" 3iaora ~ ~

c:> 37ratarfgf < rr t" 1;fJqtrf;l fclc-dl<I ~- 2)~ . 2014 cfi' 3tro=3f ~~~
3r4)#tr7if@e)arthma f@arrflr+rare 3rffvi 3r4trmlara=a&iztt

.·\
....... \ , .. :,-,

0

4. For an app·eal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under section 35F
of the Central Excise Act, 1944 which is also made applicable to Service Tax under section 83 of the o=--
Finance Act, 1994 provided the amount of pre-deposit payable would be subject to ceiling of Rs. Ten s

Crores,

Under Central Excise and Service Tax, "Duty demanded" shall include:
(i) amount determined under Section 11 D;
(ii) amount of erroneous Cenvat Credit taken;
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

c:> Provided further that the provisions of this Section shall not apply to the stay application
and appeals pending before any appellate authority prior to the commencement of the
Finance (No.2) Act, 2014. 'I

4(1) z iasf , sarr as vfa3rf n@rawrhmar ski reas 3rrar ereaz av
faafa ztaair favarr areas# 10% 3_Pralif "CR3it sziha avg faa1fa zt aa vs# 10%
W@laf "CR"cfir''5IT~i1
,:)

4(1) In view of above, an appeal against this order shall lie before the Tribunal on
payment of 10% of the duty demanded where duty or duty and penalty are in dispute, or
penalty, where penalty alone is in dispute.
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ORDER-IN-APPEAL

M/s. Satyam Developers Limited, Satyam House, B/h Rajpath Club, S G

Highway, Ahmedabad 380059 (henceforth, "appellant") has filed the presentappeal

against the Order-in-original No. GST/D-VI/O&A/05/AC/KM/17-18 dated

28.12.2017 (henceforth, "impugned order") issued by the Assistant Commissioner,

CGST Division-VI, Ahmedabad - North (henceforth, "adjudicating authority).

2. · The facts giving rise to this appeal are that the appellant, a service provider
engaged in· construction services, was audited by the departmental officers wherein

itwas pointed out that the appellant had self assessed the service tax for 2012-13 of

Rs.52,32,340/- as shown in their ST-3 returns, however, the payment was made of
Rs.52,03,460/- only, resulting in a short payment of Rs.28,880/-.. On being pointed
out, the appellant paid the difference, however, a show cause notice was issued on

· 13.06.2017 proposing recovery of the amount short paid (Rs.28,880/-) alongwith

interest and penalties under sections 76 and 78 of the Finance Act, 1994. In

adjudication, demand raised in the show cause notice was confirmed, alongwith

interest, and equal penaltywas imposed under section 78 ibid.

3. The main grounds of appeal, in brief, are as follows-

3.1 Appellant states that as per the income reconciliation of the department,

there is no difference, so the demand of service tax is not justified; that still they.

paid the service tax amount pointed out before the issuance pf show cause notice;

that when they have paid the service tax, interest cannot be levied and penalty

cannotbe imposed. .

3.2 Appellant refers to. CBEC Instruction letter F.No.137/167/2006-CX.4 dated

03.10.2007 and states thatwhen they had paid the service tax and filed ST-3 return
suo motu, show cause notice was not required to be issued and all proceedings

including those for penalties get concluded.

3.3 As per appellant, entire demand is time barred as there was no suppression

of facts. Appellant has also objected to imposition of penalties under section 78 and

section 77 of the Finance Act, 1994.

4. In the personal hearing held on 15.03.2018, Shri Vipul Khandhar, Chartered

Accountant reiterated the grounds of appeal. He requested for waiver of penalty.as •· ·

♦
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duty was paid and demand was on the basis of reconciliation of accounts.
i
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5. I have carefully gone through the appeal papers. The issue is very short that
$ '

the self assessed tax for 2012-13 was short paid bf Rs.28,880/- but when pointed

out in the audit, the same was paid, and it was paid before issuance of the subject

show cause notice. Appellant's submission that demand of service tax itself is not
justified in view of reconciliation of income is misleading as the demand is of a
difference between the service tax payable as per appellant's own assessment as

declared in the ST-3 returns and that actually paid and not due to any mismatch of
income declared in the ST-3 returns with that recorded in the books of account.

Therefore,#the;only#issue#itiobeii.decided"inthe- case is -whether:allproceedings
initiated#in@ithe showcase;tic@deserve tobedropped orthe ground:thatshort

payment#detected;i. during ./auditwas: paid before"the' issuance of:the show cause
ii@tie@.

5.1 The appellant, however, is more aggrieved with the order of penalty under
section 78 of the Finance Act, 1994 and main argument in this regard is that once

service tax was paid before issuance of show cause notice, all other proceedings

stand concluded. Appellant has relied on CBEC's Letter F.No.137/167/2006-CX.4
dated 03.10.2007 clarifying that section 73(3) of the Finance Act, 1994 provides for

conclusion of all adjudication proceedings on payment of service tax and interest,
including those for penalties. Thus, appellant wants waiver of penalty by treating
the matter under section 73(3) ibid, the problem, however, is that provisions of

section 73(3) applywhere an assessee has paid service tax and interestboth before

issuance of the show cause notice, which is not the case here. Therefore, merely on

the basis of payment of service tax, appellant cannot claim the conclusion of
proceedings under section 73(3) ofthe Finance Act, 1994.

5.2 The appellant has further argued that demand is time barred as there is no
suppression of facts in the case. In this regard, I find that short payment of service

tax was detected from the ST-3 returns filed by the appellantwhen payment details

were reconciled with the tax liability declared. In such circumstances, I agree with

the appellant's argument that the allegation of suppression of facts is not justified.
As a consequence, penalty provisions of section 78 are not attracted because short
payment of service tax is not by reason of suppression of facts.. Also, when
suppression is not involved, the invocation of extended period becomes wrong and
demand of service tax itself fails to sustain under section 73 on limitation. I,
however, find thatwhere service tax self assessed is not paid in full or part, the same
is recoverable alongwith interest in terms of rule 6(6A) of the Service Tax Rules,
1994 which was in force until omitted by Notification No.05/2015-ST dated
01.03.2015 (w.e.f. 14.05.2015). Even from 14.05.2015, the provisions ofrule 6(6A)
were retained under sub-section (1B) inserted in section 73 of theFinance Act)

I" f'
1994. I would like to quote rule 6(6A) for quick reference - · - -. I'_- ;1 • ,'::-
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(6A) Where an amount-of service tax payable has been self assessed under
sub-section (1) of section 79 of the Act, but not paid, either in full or part, the
same, shall be recoverable alongwith interest in the manner prescribed
under section 87 of the Act.

5.3 Therefore, considering that service tax self assessed but not paid in full or

part was recoverable, alongwith interest, even without serving a show cause notice,

the appellant has to be held liable to pay the service tax short paid of Rs.28,880/-,

alongwith interest. As regards the equal penalty under section 78, the same requires

to be set aside as this is not a case where provisions of section 78 are applicable.

6. Accordingly, the appeal is partly allowed.

The appeal filed by the appellant stands disposed of in above terms. s o
(3arr ?i#)

h.2tz1a 31rzIrr (31#1en).::,

Date:

Attested

<(Sanwarmal Hudda)
Superintendent
Central Tax (Appeals)
Ahmedabad

ByR.P.A.D.
To,
M/s. Satyam Developers Limited,
Satyam House, B/h Rajpath Club, S G Highway,
Ahmedabad 380059

o

Copy to:
1. The Chief Commissioner of Central Tax, Ahmedabad Zone.
2. The Commissioner of Central Tax, Ahmedabad - North.
3. The Additional Commissioner, Central Tax (System), Ahmedabad South.
4. The Asstt. Commissioner, CGST Division-VI, Ahmedabad- North
5. Guard File.
6. P.A.


